


































































































































































































































































































































































































































































































































































































tivelysmal scale,which may makecomplicated managementarrangement
servenon-economicendsaswel.Jointoperationpatternhasthemeritofsim-
plicityandpracticality,whichfitsinzoneswithhistoricalconflictsofeconomic
interestsandinzoneswhereneighboringStatesadoptdifferentmodelsinex-
ploitingnaturalresources.Statesarelimitedtorightsoflicensingwhilespecif-
icoperationsarelefttotheconcessionaires.InthatsenseStateswilhavevery
limitedcontroloverjointdevelopment.Super-nationalAuthoritypatternisthe
mostcomplicatedandinstitutionalizedone,whichwildemandcooperationata
muchhigherlevel.Suchapatternappearstobelessattractiveunlessthetwo
Partieshavegreatdiscrepanciesonsomekeymattersorareeagertopursueoil
andgasdevelopment.①
Theabovementionedthreepatternshavebothadvantagesanddisadvanta-
ges.Ifaladvantagesarefocusedinonezone,bothPartiescanbalancetheirin-
terestsmoresuccessfuly.TheTimorGapTreatyissuchanexample,inwhich
themostpromisingzoneAisdefinedasamajorzoneofjointdevelopmentwith
zonesBandCaredefinedasauxiliaryzones.Theauxiliaryzonesaretakenasa
microadaptationandsupplementationtothemajorzone,soastominimizedif-
ficultiesinbalancinginterestsandbemoreacceptablebythedisputingParties.
Theadvantageofthispatternisthatajointdevelopmentzonecanhavediffer-
entlayersoforganization,bedividedintosubzoneswithdifferentinterest
shares,andapplydifferentrules.Suchamixedmanagementpatternwilbea
greatinspirationforthecountriesoftheSouthChinaSea-aregionofheated
disputes.②
Firstofal,forprospectingcorezoneswithrichresourcesandimportante-
conomicinterests,Super-nationalAuthoritypatternisworthwhileconsidering,
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accordingtowhichaJointAuthorityshalbeestablishedforexploration,ex-
ploitationandmanagement.Suchcooperationonahighlevelcancontributiee
totheefficiencyofjointdevelopmentandtotheenhancementofmutualtrust.
Nonetheless,ifitisdifficulttoreachaconsensusonkeymatterssuchasframe-
workofdevelopment,lawapplication,financialarrangementandtaxesatan
earlystage,jointoperationpatternwilbepreferableasthesecondbestchoice.
Thispatternhasmeritoffulscaleproject,whichwilattractinvestmentsince
concessionairesundertakespecificoperations.Agentpatternwon’tbefittingin
jointdevelopmentofcorezones.Firstly,onePartyactingasanagentonbehalf
oftheotherPartyinexercisingsovereigntyrightswil makethelatterParty
uneasyaboutpotentialunequalposition,orevenfeelthatitsownsovereignty
rightsovertheresourcesarebeingprejudicedagainstordiminished.Inthe
SouthChinaSea,practicalmanagementandjurisdictionexercisedincorezones
mightinteralia makeonePartyfearthatsovereigntyipsofactoisacknowl-
edged.
Secondly,foradisputedzoneinthevicinityofonePartywhichexploresit
toacertaindegree,agentpatternmightbetakenintoconsideration.TheParty
wilcarryonmanagingoperationswithacertainshareofrevenuesgeneratedby
theotherParty.InsomedisputedzonesoftheSouthChinaSea,Vietnam,In-
donesiaandthePhilippineshaveconcludedcontractsondevelopingoilandgas
withtheUnitedStates,Russia,FranceandGerman,andthushavegainedenor-
mously.Undersuchcircumstances,Chinashalrespectthestatusquoexplora-
tionsandnotgetinvolvedinthemanagementofthezones.Alternativeap-
proachtojointdevelopmentinthezonesisrevenuesharing,whichismorea-
daptable.
Thirdly,forzoneswithpotentialstrongoppositionandcontentionfrom
thirdParties,jointoperationpatternshalbeconsidered.Atpresent,existing
jointdevelopmentagreementsarealmostalbilateral,whileestablishingajoint
developmentzoneinadisputedregionwilalwaysberelatedtoathirdPartyor
Parties.Existingpracticesofcopingwithsovereigntyorsovereigntyrightsof
thirdPartyorPartieshavethreeoptions,whichareavoidingthirdPartyorPar-
ties,excludingthethirdParty/Parties,orprovidingforproceduresonhow
thirdParty/Partiesshalparticipateintheagreements.Wewilnotelaborate
furtheronhowtocopewithrightsofthirdParty/Partiesinjointdevelopment
indisputedzonesoftheSouthChinaSea.Jointoperationpatternshalbefa-
vorablyconsideredforsuchzones,foritismoreadaptabletoinclusionofthird
PartyorParties.Accordingtothispattern,licensedconcessionairesbythetwo
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PartieswilconcludeanAgreementonjointoperations.Jointdevelopmentwil
beundertakenthroughajointventure.Stateshavepowersonlicensing,while
dailyoperationswilbelefttotheconcessionaires.Publicpowersarereflected
inlicensing,andequalprivaterightsarereflectedatlaterstages.Thethird
Partyparticipatesinjointdevelopmentbylicensingitsdomesticconcession-
aires,whichwilhavetheleastimpactonestablishedregimesandmoreeasily
acceptedbythetwoPartiesengaginginjointdevelopment.
ItiscertainthatdisputedzonesintheSouthChinaSeashalnotbesub-di-
videdintotheabovementionedthreecategories.Choosingmanagementpat-
ternofjointdevelopmentwilnotbeeasyduetothecomplexsituationinthe
SouthChinaSea.ThewilofalrelatedStatesshalbetakenintoaccounton
case-by-casebasisinspecificzones.Themostimportanttaskistobalanceal
interestsandpromotejointdevelopment.Whereuponalabovementionedpat-
ternsmightbeappliedtojointdevelopmentindifferentzones.Furthermore,
suchpatternscouldbereplacedbyeachotherinthesamezoneduetochanges
ofcircumstancesinjointdevelopment.Therefore,theselectionshalbemade
accordingtochangingcircumstancesandshalbereadjustedintime.
Ⅴ.JurisdictionoveraJointDevelopmentZone
andLawApplication
  Thereareplentyofrightsandobligationstoberegulatedinajointdevel-
opmentzone,includinglegalrelationshipsbetweenoperatorsinthezone,be-
tweenthegovernmentandoperators,betweenoperatorsandcontractors,be-
tweencontractorsandthethirdParty.Whoshalexercisejurisdictiononwhat
conditionsshalbeboundbyinternationalruleswithoutjeopardizingcoastal
State’sjurisdictionovertheseaarea? Whennegotiating,signingandenforcinga
jointdevelopmentagreement,memberStateshopetoexpandtheirjurisdiction
andenforcetheirdomesticlawsinthezone.Whereas,jurisdictionoverandlaw
applicationinjointdevelopmentaretoberesolvedthroughnegotiationbetween
involvedStates.
Atpresent,wecanidentifyfourtypesofjurisdictionandlawapplicationin
ajointdevelopmentzone.OneissolejurisdictionbyoneStateandapplication
ofitsdomesticlaws,whichcanbeseeninthe1958Bahrain-SaudiArabiaagree-
mentonjointdevelopmentinthePersianGulf.Theagreementstipulatedthat
jurisdictionwastobesolelyexercisedbySaudiArabia,anditwasatypicala-
greementinearlytimes.Anothertypeistodividethezoneintotwoparts,in
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whicheachPartyshalexerciseitsjurisdictionandapplyitsdomesticlawfrom
itscoastlinetothedelimitingline.JointdevelopmentbetweenFranceand
Spain,andtheagreementbetweenIcelandandNorwayonjointdevelopmentof
Janmayenaresuchcases,inwhichwayconflictsoflawapplicationwilbea-
voided.Athirdtypeofjurisdictioniscondominiuminoverlappingarea.Con-
dominium mostlyrelatestotheSuper-nationalAuthorityadoptedbymember
States.InthejointdevelopmentbetweenMalaysiaandThailand,thetwoPar-
tiesestablishedaJointAuthorityinchargeofexploration,exploitationandcon-
trolofnon-livingresourcesinseabedandsubsoilofthearea.Thelasttypeis
jurisdictionbytheoperator’sHomeStateinoverlappingarea.Thejointdevel-
opmentagreementbetweenJapanandKoreacanserveasanexample.When
startingnegotiation,thetwoPartiesattemptedtomakeaspecificsetoflegal
rulesforthejointdevelopmentzone,whichprovedverytime-consumingand
complicated.ThetwoPartiesalsotriedtodividethezoneintotwopartsand
exercisejurisdictionrespectively,whichappearedtobecontradictingwiththe
guidingideaoftheagreementtoputasidedisputesandbewithoutprejudicea-
gainstdelimitation.Intheend,thetwoPartiesdecidedtodividethejointde-
velopmentzoneintoseveralsubareas,eachofwhichwouldbeunderthejuris-
dictionoftheoperator’sHomeState.Inotherwords,operatorsshouldbe
boundbytheirdomesticlaws.Inarticle19oftheAgreementitisstated:
ExceptwhereotherwiseprovidedinthisAgreement,thelawsand
regulationsofonePartyshallapplywithrespecttomattersrelatingto
explorationorexploitationofnaturalresourcesinthesubzoneswithre-
specttowhichthatPartyhasauthorizedconcessionairesdesignatedand
actingasoperators.
TheAgreementbetweenJapanandKoreaonjointdevelopmentisfeatured
withequalityandsimplicity,avoidinglawconflictsbetweenthetwoParties,
whichisknownas“operatorformula”andprovedfruitful,interaliaforStates
withsimilarculturalbackgroundandlegalregime.①
Intheauthor’sviews,jointdevelopmentinsomeareasoftheSouthChina
Seamayusesuchamodel,asitwon’tbeapplicabletothewholeSouthChina
Searegion.Jurisdictionandlawapplicationcannotbeanisolatedissueand
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shouldbeconsideredincombinationwiththeadministrativeregimeofajoint
developmentzone.AsfortheSouthChinaSea,therearegeneralythreeareas
orsubzones,whichrequireauniquewayofjurisdictionandlawapplication.
Thefirstsubzonehaspotentialfordevelopmentandinvolvescriticaleco-
nomicinterests.Undersuchcircumstances,aSupra-nationalAuthoritywilbe
asuitableadministrativemodel,accordingtowhichexplorationsandexploita-
tionsareunderajointAuthorityestablishedbymemberStates.Condominium
thereofwilcontributetotheAuthorityfulfilingitsdutiesandcarryingoutde-
velopmentactivities.Ifoveralcondominiumisdifficulttorealize,theParties
couldconsidercondominiumoverspecificaffairs.Inthejointdevelopmentbe-
tweenMalaysiaandThailand,thetwoPartiessetupcondominiumforthejoint
Authorityoverexploringandexploitingnon-livingresourcesontheseabedand
subsoil,whilejurisdictionoverfishing,navigation,scientificresearch,polution
preventionandotherissuesisstilsolelyexercisedbyeachState.ThetwoPar-
tiesdrewadelimitationlineinthezoneinordertoavoidconflictsoverpenal
jurisdiction.
ThesecondsubzoneisinthevicinityofaStatewhichhasexploredthedis-
putedareatoacertaindegree.Apreferableapproachinthiscaseistheagent
pattern,accordingtowhichtheStateisresponsibleformanagementandexerci-
sessolejurisdictionbyapplyingitsdomesticlaws.Inthe1958Bahrain-Saudi
Arabiajointdevelopmentagreement,jurisdictionbySaudiArabiadoesnot
jeopardizetherightofBahraintogethalfoftherevenuesfromtheoilfield.
ThethirdsubzonehasdisputesamongseveralStates.Jurisdictionbythe
operator’sHomeStatesetbytheAgreementbetweenJapanandKoreaisa
benchmarkforjointdevelopmentinsuchsubzone.Disputedzonesareoftenput
underpressurefromexternalPowers,sojointoperationpatternismoreadapta-
bletounexpectedchanges.Asforjurisdictionandlawapplication,suchanap-
proachisalso worthwhileconsidering.Ononehand,jurisdictionbythe
operator’sHomeStateisbasedonthepremisethatalinvolvedStates’lawsare
equal.Ontheotherhand,applyingdifferentlawstodifferentoperatorsmight
stimulatetheresolutionofsuchproblemduetotheimpactonexistingregimes
ofjointdevelopmentbroughtbynewPartiesoftheAgreement.
Ⅵ.Conclusion
Thispaperexaminedkeyissuesonjointdevelopmentofoilandgasinthe
SouthChinaSea,whiletakingintoaccountexperiencesandprecedentsinother
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seaareas.Accordingly,itofferedsomesolutionsandapproaches.Needlessto
say,eachAgreementonjointdevelopmentofoffshoreoilandgasismarked
withitsownuniquecharacteristics.Itremainstobeseenwhethersuchsimple
modificationsareapplicabletotheSouthChinaSea.Furthermore,jointdevel-
opmentofoilandgasintheSouthChinaSeaisonlyoneofthedisputedthemes
intheregion,anditsresolutionislinkedtootherthemes.Nonetheless,ajour-
neyofathousandmilesbeginswithasinglestep.Thisauthorhopestocontrib-
utetothefinalresolutionbyexploringaspecifictheme.
(SeniorEditor:ZHANGXiangjun;
Editor:SUBaoqing;EnglishEditor:AvramAgov)
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